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Volume XIV.~\ March, 1899. [Number 1. 

POLITICAL SCIENCE 
QUARTERLY. 



HOW MAY THE UNITED STATES GOVERN ITS 
EXTRA-CONTINENTAL TERRITORY? 

THERE is a feeling in the air that this nation has reached, 
or is at least approaching, a great crisis in its history. 
Although I make no claim to extraordinary sensitiveness and 
no pretense at prophecy, yet I must confess that I share, in 
some degree, this apprehension. After considerable reflection 
upon the cause of my feeling, I have made it reasonably clear 
to my own mind that the danger lies not so much in the mere 
possession of extra-continental territory as in the manner of 
its government. 

I am not of those who think that the United States ought 
never to have colonies or dependencies. When this people 
shall have fairly populated this country ; when they shall have 
arrived at a consensus of opinion in regard to the fundamental 
principles of rights and policy ; when they shall have planted 
the laws, customs and institutions of civilization throughout 
this land which they now partially inhabit — when, in short, 
they shall have brought their national development to a condi- 
tion of reasonable perfection, then I agree that they may right- 
eously and properly take up the world-duty of carrying their 
civilization into the dark places of the earth by the establish- 
ment of colonies and dependencies in such places. But so long 
as we do not inhabit two-thirds of the territory which we now 
possess on this continent ; so long as we have not explored, 
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much less exploited, its resources ; so long as we remain in 
large measure a mixed population of Americans, Europeans and 
Africans ; so long as we are still so far removed from a consen- 
sus of opinion as not to be certain whether a dollar is one hun- 
dred cents or fifty cents, or whether office is a spoil or a trust, or 
whether lynch law is good law or bad law ; so long as we have 
an Indian problem and a Mormon problem and a negro problem 
still unsolved upon our hands, to say nothing of many less im- 
portant questions — so long, it seems to me, we should more 
nearly follow the natural order of things, if we should remain 
at home and attend to our own domestic affairs, set our national 
house in more perfect and proper order for our sovereign jour- 
ney into foreign parts, and give ourselves the national disci- 
pline and development which must necessarily precede the 
successful performance of an international or world part. 

Starting with this distinction, I cannot but regard as sophis- 
tical the argument for taking the Philippine Islands that is 
drawn from the fact of our having taken Louisiana, Florida, 
Texas, California, New Mexico, Oregon and even Alaska. All 
of these districts, except perhaps Alaska, are geographically 
natural parts of the United States. They were necessary to 
the national development of the United States. Their con- 
tinued possession by other powers would have been a direct 
danger to the interests, if not to the existence, of the United 
States. This latter proposition applies also, in some degree, to 
Alaska. The argument drawn from our past expansion would 
be more sound if it were used in reference to Cuba. Cuba com- 
mands the entrances to the Gulf of Mexico and the approaches 
from the sea to the southern boundary of the United States. 
The possession of this island by the United States may be- 
come — is even likely to become — a national necessity. But 
the Philippine Islands stand in no such relation to us. The 
principle of expansion which we have heretofore followed is 
national expansion. The expansion involved in the occupation 
of the Philippines is world-empire expansion. These are not the 
same thing; and while successful world-empire expansion may 
require a preceding national expansion, a successful national 
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expansion does not require world-empire expansion. In a word, 
the steps in national expansion are not precedents for world- 
empire expansion. 

These questions, however, are not the subject of the present 
paper. Wisely or unwisely, we have taken into our possession 
certain distant territory that cannot be regarded, either geo- 
graphically or ethnically, as a natural portion of the United 
States ; and the practical question now is : May the govern- 
ment of the United States govern this territory as it will, in- 
dependently of the Constitution of the United States, or must 
it govern this territory under the Constitution of the United 
States ? 

If the answer to this question should be that the government 
of the United States may govern such territory independently 
of the limitations and requirements of the federal constitution, 
then indeed shall we have entered upon an untried path ; then 
indeed shall we have left all of our precedents behind us ; and 
then indeed shall we be face to face with dangers and diffi- 
culties which must effect, in whatever way they may be met, a 
great crisis in our political history. I do not say that they will 
destroy us, I do not even contend that they will produce our 
national decay ; but I do think they will probably disrupt the 
constitution and lead us towards absolutism in government. 
Whenever we give notice to the adventurous element in our 
population, — and we have a very large element of this sort in 
our population, — that the powers of the United States govern- 
ment may be used to make conquests of territory in which 
that government may set up its rule, or the rule of its officers 
and favorites, without the limitations of the constitution, then 
shall we have taken a long step in a direction in which we have 
had no experience, but about which we have good reason to 
assume one thing, — namely, that, if pursued far, it leads to 
militarism. 

Now, can we give any such answer as this to our question, 
or must we hold that the government of all territory, wherever 
situated, by the United States must be under the Constitution 
of the United States ? It is frequently the case that one ques- 
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tion can best be answered, or put upon the way of being an- 
swered, by asking another. In such a case the new question 
is commonly the old one stated in a different form. Let me 
restate our question, then, in the following form : Can the gov- 
ernment of the United States, the creature of the constitu- 
tion, having lawful existence only by virtue of the constitution, 
go anywhere, in the exercise of its powers and jurisdiction, 
unaccompanied by the constitution? It would seem that this 
question could be answered in one way only — with an unquali- 
fied negative. But if no other answer has been given, there 
has been given, and by very high authority too, something that 
looks very much like another answer — so much, indeed, that 
we must give it a thorough examination. I mean the decision of 
the Supreme Court of the United States in the case of Ross. 1 

The facts in this case were briefly as follows : On May 9, 
1880, one Ross, a seaman on board the United States ship 
Bullion, lying in the harbor of Yokohama, Japan, killed one 
Kelly, the second mate of the vessel. Ross was immediately 
arrested by order of the master of the vessel, taken on shore 
and confined in jail in Yokohama. The master lodged with 
the consul-general of the United States at Yokohama, Mr. 
T. B. Van Buren, a complaint under oath against Ross for 
murder; and the consul-general, after considering the matter, 
appended to the complaint his certificate, to the effect that he 
believed the charges in the complaint to be true. The man 
was then tried, convicted of murder and condemned to death 
by a consular court, consisting of the consul-general and four 
associates. The conviction and sentence were approved by the 
minister of the United States to Japan, Mr. Bingham. The 
minister then transmitted the record of the case to the State 
Department at Washington for the consideration of the president. 
President Hayes commuted the penalty from death to imprison- 
ment for life in the penitentiary at Albany in New York. 

During the trial before the consul-general and his associates, 
a motion was made, in behalf of Ross, for a trial by jury, as 
required by the Constitution of the United States in all crimi- 

1 In re Ross, 140 U. S. 453. 
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nal cases. This motion was denied. After Ross was brought 
to the Albany penitentiary and had been confined there at hard 
labor for a number of years, a motion was made in the circuit 
court of the United States for the northern district of New 
York for his discharge. On January 21, 1891, this court 
denied the motion, and the case was then appealed to the 
Supreme Court of the United States. 

The authority under which the consular court tried and sen- 
tenced Ross was derived : (1) from the treaty of June 17, 1857, 
incorporated in the treaty of July 29, 1858, between the United 
States and Japan, according to the fourth article of which 
Americans committing offenses in Japan were to be tried by 
the American consul-general or consul, and were to be punished 
according to American laws ; and (2) from the acts of the Con- 
gress of the United States, contained in sections 4083-4091 of 
the Revised Statutes of the United States, investing the min- 
isters and consuls of the United States to Japan, and certain 
other countries, with the judicial power over such cases, and 
fixing the manner in which that power should be exercised. 
The congressional acts allowed prosecution in these cases, for 
capital crime as well as for other offenses, without presentment 
or indictment by a grand jury, and trial and sentence without 
the participation of a petit jury. The counsel for Ross before 
the Supreme Court of the United States claimed that the fed- 
eral constitution, in the fifth and sixth amendments, required 
the grand jury and petit jury processes in all capital cases. 
The question was thus raised, in that august tribunal, whether 
the government of the United States could exercise its powers 
anywhere without regard to the limitations placed upon them 
by the constitution. 

The Supreme Court decided that the order of the circuit 
court denying Ross's motion for a discharge should be affirmed. 
Whatever constitutional points were necessarily involved in 
this decision must, of course, be regarded as a part of it. In 
reviewing the constitutional question the court said : 

By the Constitution a government is ordained and established " for 
the United States of America," and not for countries outside of their 
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limits. The guaranties it affords against accusation of capital or 
infamous crimes, except by indictment or presentment by a grand 
jury, and for an impartial trial by a jury when thus accused, apply 
only to citizens and others within the United States, or who are 
brought there for trial for alleged offenses committed elsewhere, and 
not to residents or temporary sojourners abroad. . . . The Constitu- 
tion can have no operation in another country. When, therefore, the 
representatives or officers of our government are permitted to exercise 
authority of any kind in another country, it must be on such condi- 
tions as the two countries may agree [upon], the laws of neither one 
being obligatory upon the other. 

From this language it does not seem to me clear whether the 
court intended to say that the governmental authority of the 
United States may go where the constitutional limitations on 
that authority do not go, or to say that the officials of the United 
States sent to foreign powers act as agents of those powers in 
the exercise of any jurisdiction within the territory under the 
sovereignty of those powers. The first sentence of the para- 
graph which I have quoted would indicate the latter intention. 
It reads, as we have seen : " By the Constitution a government 
is ordained and established < for the United States of America,' 
and not for countries outside of their limits." This must mean 
that when the officials of the United States exercise any juris- 
diction in countries outside of the limits of the United States, 
they do so, not as the government of the United States or by 
virtue of its authority, but by virtue of authority derived from 
some other source. The last sentence also of the paragraph 
quoted looks in the same direction, and furthermore indicates 
the source of these extra-territorial consular powers. It reads, 
as we have seen : 

When, therefore, the representatives or officers of our government 
are permitted to exercise authority of any kind in a foreign country, 
it must be on such conditions as the two countries may agree [upon], 
the laws of neither one being obligatory upon the other. 

This must mean that the source of the consular jurisdiction 
is not the law of the country which sends the consul, but the 
permission of the country which receives him. 



No. i.] GOVERNMENT OF DISTANT TERRITORY. J 

The language of the treaty also is in line with this theory. 
That instrument reads : 

Americans committing offenses in Japan shall be tried by the 
American consul-general or consul, and shall be punished according 
to American laws. 

And in the revision of this treaty of 1857 by that of 1858, 
the language is : 

shall be tried in American consular courts and when guilty shall be 
punished according to American law. 

This language may certainly be construed to mean that the 
government of Japan authorized the American consul-general 
or consul to exercise jurisdiction in these cases, according to 
any forms of procedure in arraignment and trial which they 
might invent, or which their government might invent for 
them, and only required that the punishment should be in- 
flicted according to American law. And even if we should 
carry the requirement back from the punishment to the pro- 
cedure in arraignment and trial, it may still be construed to 
mean no more than that the law-making power of the United 
States had the permission of the Japanese government to create 
such regulations for the exercise of this jurisdiction as it might, 
in its own discretion, deem just and proper; the law-making 
power of the United States acting in this respect for the 
Japanese government. 

This would have been a safe, sound and all-sufficient theory 
for the decision of the court — a theory which would have sus- 
tained the judgment and would at the same time have delivered 
the court from the embarrassing question as to whether the 
government of the United States can lawfully go anywhere 
unaccompanied by the limitations of the constitution upon its 
powers and processes. 

There are, however, other paragraphs in the opinion of the 
court which seem to indicate that the justices might have an- 
swered this latter question in the affirmative, had they been 
forced to give a direct answer. The court said : 
The treaty-making power vested in our government extends to all 
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proper subjects of negotiation with foreign governments. It can, 
equally with any of the former or present governments of Europe, 
make treaties providing for the exercise of judicial authority in other 
countries by its officers appointed to reside therein. 

We do not understand that any question is made by counsel as to 
its power in this respect. His objection is to the legislation by which 
such treaties are carried out, contending that, so far as crimes of a 
felonious character are concerned, the same protection and guaranty 
against an undue accusation or an unfair trial, secured by the Consti- 
tution to citizens of the United States at home, should be enjoyed 
by them abroad. In none of the laws which have been passed by 
Congress to give effect to treaties of the kind, has there been any 
attempt to require indictment by a grand jury before one can be 
called upon to answer for a public offense of that grade committed 
in those countries, or to secure a jury on the trial of the offense. 
Yet the laws on that subject have been passed without objection as 
to their constitutionality. Indeed, objection on that ground was never 
raised in any quarter, so far as we are informed, until a recent period. 

And, again, the court says that the enforcement of such 
guaranties 

abroad in numerous places, where it would be highly important 
to have consuls invested with judicial authority, would be impracti- 
cable from the impossibility of obtaining a grand or petit jury. The 
requirement of such a body to accuse and to try an offender would, 
in a majority of cases, cause an abandonment of all prosecution. 
The framers of the Constitution, who were fully aware of the neces- 
sity of having judicial authority exercised by our consuls in non- 
Christian countries, if commercial intercourse was to be had with 
their people, never could have supposed that all the guaranties in 
the administration of the law upon criminals at home were to be 
transferred to such consular establishments, and applied before an 
American who had committed a felony there could be accused and 
tried. They must have known that such a requirement would defeat 
the main purpose of investing the consul with judicial authority. 
While, therefore, in one aspect the American accused of crime com- 
mitted in those countries is deprived of the guaranties of the Con- 
stitution against unjust accusation and a partial trial, yet in another 
aspect he is the gainer, in being withdrawn from the procedure of 
their tribunals, often arbitrary and oppressive, and sometimes accom- 
panied with extreme cruelty and torture. 
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It will be seen that, despite the indications apparently con- 
tained in this passage, the court did not answer directly or 
unequivocally the question posed at the beginning of these cita- 
tions ; and I do not find that it came any nearer to doing so in 
any other part of the opinion. Not long ago I asked the 
counsel for Ross in this case, my friend and colleague Professor 
George W. Kirchwey, if he pressed this question upon the 
attention of the court. He replied that he did so again and 
again, but could get no direct answer. The justices simply 
replied that this jurisdiction, under these forms, had been for a 
long time exercised by the consuls of the United States with- 
out objections from any quarter ; that a similar jurisdiction 
had been exercised by the consuls of the European govern- 
ments ; and that it would be very inconvenient and dangerous to 
Americans and to American interests in Japan, China, Turkey, 
etc., to abandon the established practice. 

It seems to me evident, from this review of the Ross case, 
that the principle here involved is simply that of an immunity 
granted by the territorial sovereign of Japan to the citizens 
of the United States while sojourning in Japan. It is probably 
true that this practice of consular jurisdiction in foreign lands 
is a relic of the mediaeval idea that law is personal — that is, 
racial or national — and follows the individual wherever he 
may go. But the modern principle is that law is territorial, 
and that all departures from this principle are the exceptions 
which make the rule manifest. We must, therefore, reconcile 
the existence of these exceptional immunities with the principle 
of territorial sovereignty ; and this can be done only by regard- 
ing all authority exercised within the sphere of the immunity 
as proceeding from, and administered for, the territorial sover- 
eign, but administered by the countrymen of the party or parties 
concerned, and administered according to such methods as they 
or their home government may devise. 

In all this, however, I can see no shadow of a precedent which 
can give us any guidance in the establishment of civil govern- 
ment in new territory brought under the sovereignty of the 
United States by conquest or by agreement or in any other 
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conceivable manner. All that the court said, in the Ross case, 
was that " the Constitution can have no operation in another 
country," and that the government was not established for 
countries outside of the United States. But when the United 
States establishes its sovereignty over new territory, that terri- 
tory is no longer "another country." It is the country of the 
United States. We must not confound the word " country" as 
a title of physical geography with the same word as a title of 
political geography. It is in the latter sense alone that we 
are using it, or have any right to use it, in this discussion. 

What, then, is the country of the United States ? I contend 
that it is all land over which the flag of the United States flies 
in sovereign power. This is the common sense of it : let us 
see if it be not also the law of it. Let us turn to the old case of 
Loughborough vs. Blake, 1 and see what the immortal Marshall 
said about it. The point involved in the case was the territorial 
extent of the power of the government of the United States to 
lay and collect taxes, duties, imposts and excises. It was dis- 
puted that that power extended to the levy and collection of 
direct taxes in the District of Columbia, because the constitu- 
tion provides that " direct taxes shall be apportioned among the 
several States which may be included within this Union, accord- 
ing to their respective numbers." The court said: 

The eighth section of the first article gives to Congress the " power 
to lay and collect taxes, duties, imposts and excises " for the purposes 
thereinafter mentioned. This grant is general, without limitation as 
to place. It consequently extends to all places over which the gov- 
ernment extends. If this could be doubted, the doubt is removed by 
the subsequent words which modify the grant. These words are : 
"but all duties, imposts and excises shall be uniform throughout the 
United States." It will not be contended that the modification of 
the power extends to places to which the power itself does not extend. 
The power, then, to lay and collect duties, imposts and excises may 
be exercised and [when exercised] must be exercised throughout the 
United States. Does this term designate the whole or any particular 
portion of the American empire ? Certainly this question can admit 
of but one answer. It is the name given to our great republic, which 

1 s Wheaton, 317. 
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is composed of States and territories. The District of Columbia, or 
the territory west of the Missouri, is not less within the United States 
than Maryland or Pennsylvania ; and it is not less necessary, on the 
principles of our Constitution, that uniformity in the imposition of 
duties, imposts and excises should be observed in the one than in 
the other. 

The narrowest interpretation which can be given to the term 
" territories " as used by the court is that they and the " States " 
comprehend all places over which the civil government of the 
United States may at any time extend. The court was not 
discussing the military powers of the government of the United 
States: the judicial interpretation of those powers came later. 

The decision in Loughborough vs. Blake has never been 
overruled. It is, therefore, still the law of the land; and, con- 
sequently, the principle of that decision still holds good : namely, 
that all places over which the government of the United States 
extends constitute the "States and territories" or the "country" 
of the United States, or the "American empire," as the court 
termed them ; and the dictum also holds good : namely, that the 
limitations placed by the constitution on the powers of the 
government run with the government into all places, at least, 
over which the civil government of the United States extends. 

Thirty-five years later, in the case of Stairs vs. Peaslee, 1 the 
court again gave its definition of the word " country" as used in 
the revenue laws of the United States. It said there that 

the word "country " in the revenue laws of the United States has always 
been construed to embrace all the possessions of a foreign State, 
however widely separated, which are subject to the same supreme 
executive and legislative control. 

In this case Nova Scotia was declared a part of the country of 
Great Britain. If this definition is applied by the United States 
to the possessions of a foreign state, however widely separated, 
it must naturally be applied by them to their own. And I am 
not informed of any authoritative attempt to put any other 
interpretation upon this term until the past summer, when our 
colonial prospects first made it appear desirable to the imperial- 

1 18 Howard, 521. 
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ists that a more absolute power of civil government should be 
recognized in the case of colonies or dependencies than the 
constitution permits in respect to United States territory. 

Now, what are these constitutional limitations upon the gov- 
ernment of the United States, which run with the government 
into all places throughout the country — into all places over 
which the flag of the United States flies in sovereign power ? 
They are not difficult to find in the constitutional text, and they 
do not need to be explained to any man who knows wherein 
consists the civil liberty of a citizen of the United States. I 
will simply enumerate them in the briefest manner. They are : 
that the Congress shall pass no bill of attainder or ex post facto 
law, nor define treason to be anything but the levying of war 
against the United States, or adhering to their enemies, giving 
them aid and comfort ; that the government shall not arrest 
by general warrant ; that the government shall not suspend 
the writ of habeas corpus in time of peace ; that the govern- 
ment shall not require excessive bail; that the government 
shall not prosecute for felonious crime save through the 
form of grand jury indictment; that the government shall not 
authorize any unreasonable delay in the trial of a person held 
to answer for crime ; that the government shall not authorize 
trial for felonious crime save through the jury process, as known 
at the time of the formation of the constitution; that the gov- 
ernment shall not deport the accused for trial outside of the 
commonwealth, place or district already fixed by the constitu- 
tion and the laws, nor authorize secret trial, nor deprive the 
accused of the right to have counsel, nor deny to him informa- 
tion of the nature and cause of his arraignment, nor prevent 
him from confronting the witnesses against him, nor refuse him 
compulsory process for obtaining witnesses in his favor, nor 
compel him to give testimony against himself, nor prosecute 
him a second time for the same offense, nor impose any exces- 
sive fines or cruel or unusual punishments; that the govern- 
ment shall not convict of treason except on the testimony of 
two witnesses to the same overt act or on confession in open 
court, and shall not cause treason to work corruption of blood 
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or forfeiture of estate, except during the life of the person 
attainted ; that the Congress shall pass no law abridging the 
freedom of speech or of the press, or the right of the people 
peaceably to assemble and to petition the government for re- 
dress of grievances, or respecting an establishment of religion, 
or prohibiting the free exercise thereof; that the government 
shall not make a human being property; that the government 
shall not raise revenue except by bills originating in the lower 
house of Congress ; that the government shall not appropriate 
money except by a legislative act and for a public purpose, 
nor, in the case of army appropriations, for a longer period 
than two years; that the government shall not levy and collect 
any duties, imposts and excises, except they be uniform through- 
out the United States ; that the government shall not take prop- 
erty for a public purpose without making just compensation 
therefor; that the government shall not seize property nor 
authorize its seizure by general search warrants ; that the gov- 
ernment shall not deny jury trial in civil cases where the amount 
in controversy exceeds twenty dollars, nor allow any fact tried 
by jury to be otherwise re-examined in any court of the United 
States than according to the rules of the common law; that the 
government shall not quarter soldiers in any house in time of 
peace without the consent of the owner, nor in time of war 
but in a manner to be prescribed by law; that the government 
shall not deprive any person of life, liberty or property without 
due process of law; and, finally, that the government shall not 
deny or abridge the right of any citizen of the United States 
to vote, on account of race, color or previous condition of 
servitude. 

These are, in detail, the limitations upon governmental abso- 
lutism imposed by the constitution upon the government of the 
United States in all places over which that government has 
territorial jurisdiction. There are many other limitations upon 
this government in that part of the country in which " State " 
government also exists, but these latter are, of course, not per- 
tinent in this inquiry. 

Can, now, the United States government successfully rule 
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colonies or dependencies under these limitations upon its 
powers? If it cannot, is there any way of avoiding or remov- 
ing these restrictions? 

The power of this government under the constitution to 
acquire territory anywhere, and to rule it subject to these limi- 
tations, is no longer an open question. Both of these things have 
been done repeatedly ; and the Supreme Court has declared 
them to be in accord with the provisions of the constitution. 
The only questions, therefore, which remain to be considered 
are those just posed as to the probable efficiency of such lim- 
ited government in territory far removed from the main body 
of the country, and inhabited by a population of a civilization 
inferior to that which prevails in the main body of the country ; 
and as to the possibility of avoiding or removing these limita- 
tions, in case they should be found detrimental to good govern- 
ment or good policy, without infraction of the constitution. I 
say without infraction of the constitution, for I cannot believe 
that any true citizen of the United States has so far lost his 
head, even in this period of imperialistic excitement, as to be 
willing, for the sake of holding some dependencies under abso- 
lute government, to destroy or disregard the wise and beneficent 
system of constitutional law under which we have become the 
happiest and most prosperous people in the world. 

It is doubtless true, as a principle of political science, that 
the same fullness of civil liberty, as well as of political liberty, 
is not naturally appropriate to all conditions of mankind. The 
brotherhood of man is, indeed, more universally manifest in 
the domain of civil than in that of political relations ; but a 
larger measure of civil liberty, too, is safe and necessary among 
highly civilized peoples than among those of lower character 
and enlightenment. It is certainly doubtful whether the in- 
habitants of the Philippine Islands, for example, can be so 
effectively restrained from the commission of crimes and mis- 
demeanors, and from the infraction of contracts, under the 
processes prescribed by the constitution as under some more 
arbitrary forms. And it is also doubtful whether the applica- 
tion of the same revenue and commercial laws and regulations 
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to these distant possessions as to the main body of the country 
would be good diplomacy or good trade policy. It is not at all 
certain, however, that the government of the United States over 
the Philippines would not be effective under these limitations. 
The experiment alone can demonstrate. History, I think, 
testifies that colonies and dependencies have been ruled with 
too much rather than with too little absolutism ; and that it 
is a good thing for the ruling people to feel the same govern- 
mental pressure that they impose upon the subject people. 

It seems to me, therefore, that no radical or extraordinary 
efforts should be made to rid the government of constitutional 
limitations in ruling colonies or dependencies, until experience 
shall have clearly proven that government under such condi- 
tions cannot be made to fulfill its proper functions and effect 
its proper purposes. 

We have regular means, recognized and provided by our 
existing constitutional law, for preparing the way for such gov- 
erment. We have also in our existing constitution the means 
of modifying our scheme of civil government, whenever such 
modification shall be clearly and generally perceived to be 
necessary. As regards the first point, new territory is, at the 
outset, under the military power of the president ; and pre- 
cedent and judicial decision have established the principle that, 
while this period of military occupation lasts, the president 
is absolute ruler and may make any regulations and govern 
through any forms that his discretion may dictate. During 
this period the United States government, as represented 
through the military powers of the president, is not subject to 
any constitutional limitations. That is, we have a constitution 
for situations requiring the exercise of military power, and a 
constitution for peace, and the former places no limitations 
upon the powers of the government. It is true that the mili- 
tary situation is held by the principles of our constitutional law 
to be a temporary and an exceptional condition. It is also true 
that it has not as yet been very clearly settled when and where 
the military situation exists, nor when and where it ceases to 
exist, nor who is to determine these things. Still we may 
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safely affirm, as a principle of our existing constitutional law, 
that, in the first period of the occupation of new territory, the 
military rule of the president is, or may be, established, and 
that this rule will cease only after some part of the government 
has so ordered. 

In the great case of Milligan, 1 the court said that the crite- 
rion of peace or war was whether the ordinary judicial courts 
were or were not open and in the unhindered discharge of their 
business. This view was concurred in by only a bare majority 
of the justices. Four of the nine, the chief justice included, 
held that Congress, " or temporarily, when the action of Con- 
gress cannot be invited, and in the case of justifying or excus- 
ing peril," the president, may, under the constitution, declare 
when and where martial law shall exist, and when and where 
it shall cease to exist. 

This point need not, however, disturb us in this discussion. 
No judicial courts can legally exist in newly acquired territory 
save by an act of the political departments of the government ; 
and under the decision in Milligan's case, all that Congress and 
the president have to do, in order to prolong the military 
powers of the president as long as they may think desirable, 
is simply to delay the creation of regular judicial tribunals. It 
would certainly be contrary to the spirit of our constitutional 
law to prolong this delay much beyond the period when peace 
and order and the reign of law shall have been fairly estab- 
lished ; but this question again — the question when and where 
this status shall have been reached — can be determined only 
by Congress and the president. Under the absolute military 
rule of the president, we may thus prepare the population of a 
new possession for civil government under the limitations of 
the constitution. 

If, upon trial, it should be found that limited civil govern- 
ment is not effective, Congress may repeal its act establishing 
such government, and thus restore the absolute military rule of 
the president ; and time and opportunity may thus be given for 
so amending the constitution as to enable Congress to create 
1 Ex parte Milligan, 4 Wallace, 2. 
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more unlimited civil government in those parts of the country 
which may appear to require it. I know it will be said that it 
is difficult to amend the constitution ; and so it is ; but it ought 
not to be easy to amend it on such a subject. An amendment 
authorizing unlimited civil government by the United States 
authorities in any portion of our domain is about the most rad- 
ical change in republican principles which can be proposed. It 
would be a less serious departure from those principles if we 
should set up Aguinaldo as king, and then leave the Philip- 
pines to him and his native subjects. Such an amendment, 
however, we can make, under our present constitution, if it is 
wanted by a bare majority of the people in three-fourths of the 
states of the Union, no matter how large may be the adverse 
majority in the other states. Moreover, it is the method which 
we have ; and if we are not satisfied with it, we should estab- 
lish, by the regular means provided in the constitution, a better 
method. While it is there, it must be followed. Any other 
attitude is revolutionary, if not treasonable. 

Finally, if I mistake not the results of this inquiry, they 
point to the following conclusions, or, at least, give the follow- 
ing indications, as to the counsel which our constitutional law 
affords us in this great exigency. 

(i) We should not be in haste to terminate the military gov- 
ernment of the president in our new possessions, but should 
give ourselves ample time to consider and determine the ques- 
tions as to the capacity of the peoples inhabiting them for 
self-government, as to the desire of the people of the United 
States to have a colonial empire, and as to the necessary inter- 
national relations involved therein. 

(2) We should allow these peoples, if they show fair capacity 
for self-government, to establish governments for themselves ; 
and, when they shall have done so, we should withdraw the 
military power of the United States. 

(3) In case no such political capacity should, after a reason- 
able period, be manifested, and in case the people of the United 
States should show in some deliberate and unmistakable way 
their will to have a colonial empire, we should try territorial rule 
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by the United States government under the limitations which 
the constitution imposes upon that government in behalf of 
civil liberty. 

(4) In case limited civil government should prove a failure, 
we should so amend the constitution as to permit the national 
government to exercise absolute, or more absolute, civil author- 
ity in certain parts of our domain. 

On the other hand, under no circumstances that I can imag- 
ine connected with this question, and for the accomplishment 
of no ends, however profitable and desirable they may appear, 
is the infraction of our present constitution to be advised or 
tolerated. I do not worship the constitution, as many Ameri- 
cans have done. I think it has many faults. I do not think 
that the constitution is the Union, or that the Union has no 
existence, and can have none, without it. And I believe that 
" man is more than constitutions." But I do think that our 
constitution is by far the best instrument of government and of 
liberty which the brain of man has yet devised. I do think that 
the constitution is the great legal bond of the Union, and that 
its infraction would give such play to the centrifugal forces in 
our body politic as to threaten dissolution. And I do not think 
that man is much without constitutions and institutions. 

We are a great and happy people now, as things go in this 
world of many sorrows ; and we have grown to be what we are 
under this constitution, the oldest and most tried of all now in 
existence. While we may change it by regular legal means, 
as new exigencies arise which require it, let us not set the ex- 
ample of its conscious and deliberate infraction. I like not 
the title or the character of a prophet of gloom, but I can see 
in this latter course only an abyss whose depths of darkness 
I cannot fathom. 

John W. Burgess. 



